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LAND AT STONE LODGE – DISPOSAL OF LAND FOR 8 FORM 
ENTRY SECONDARY SCHOOL & UPDATE ON DEVELOPMENT 
PROPOSALS

Ward: Stone

Key Decision

The disposal of part of the Stone Lodge site is of such significance to the 
locality that the Managing Director is of the opinion that it should be treated as a 
key decision.

1. Summary

1.1 To update Members on the Secretary of State for the Department of Communities 
and Local Government revised proposals to proceed with the purchase of part of 
the land at Stone Lodge for an 8 form entry secondary school, to seek authority to 
agree the revised terms and to update Members on the other development 
proposals.

2. RECOMMENDATIONS

2.1 That, having considered the Council’s Consultant Valuer’s report in confidential 
Appendix A, no less than 7.7 acres of land at Stone Lodge (as shown on the Master 
Plan at Appendix B) be disposed of to the Secretary of State for the Department of 
Communities and Local Government for an 8 form entry secondary school, at 
potentially less than best consideration, on the terms set out in confidential Appendix 
A.

2.2 That the Managing Director be granted delegated authority to agree the exact size of 
the land take for the 8 form entry secondary school and, if necessary, make 
amendment(s) to the Master Plan.

2.3 That the Managing Director, in consultation with the Head of Legal Services, be 
authorised to finalise the Heads of Terms and complete the transaction.

2.4 That a report on the appropriation of the land at Stone Lodge for planning purposes 
be presented to a future Cabinet meeting.

2.5 That Members receive a presentation on the development proposals at Stone 
Lodge.

2.6 That the Managing Director be authorised to submit a hybrid planning application for 
the site, as set out in para 3.17 of the report, comprising an outline application for the 
site as a whole and incorporating a detailed application for a rugby club and 
associated playing pitches.
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3. Background and Discussion

3.1 On 22 October 2015 [Min. No.58], Cabinet agreed to declare the land at Stone 
Lodge surplus to requirements and granted delegated authority to the 
Managing Director in consultation with the Cabinet Chairman to negotiate and 
finalise the details of the development scheme(s), including the financial 
arrangements of the proposed disposal.

3.2 On 8 December 2016 [Min.No.81], Members received a report on the Secretary 
of State for the Department of Communities and Local Government (SoS’s) 
intention to purchase 16.8 acres of land at Stone Lodge for an 8 form entry 
secondary school. Members agreed the terms of disposal and granted to the 
Managing Director, delegated authority to conclude the transaction.

3.3 The SoS has since changed its position on the acreage required for the 8 form 
entry secondary school and is now proposing the purchase of 7.7 acres of land. 
The revised negotiations are being undertaken by the Education & Skills 
Funding Agency (ESFA) on behalf of the SoS. 

3.4 Under Section 123 of the Local Government Act 1972, the Council has the 
power to dispose of land ‘in any manner it sees fit’ for the ‘best price 
reasonably obtainable’.  However in practice, it is still incumbent on the Council 
to explore how to achieve its development aims, whilst still complying with its 
statutory fiduciary duty under Section 123.

Section 123 imposes a duty on the Council to achieve a particular outcome 
(namely the best price reasonably obtainable): it is not a duty to conduct a 
particular process (e.g. to have regard to particular factors).

3.5 The land at Stone Lodge is a property asset not held for long term strategic 
purposes.  The disposal of the site would enable the Council to realise a 
significant capital receipt for other key initiatives.

3.6 The site has numerous constraints, which include three power lines, nine 
pylons, a buried Esso oil pipeline, medium and low pressure gas pipelines and 
land contamination created by domestic waste infill. All of these factors are 
likely to have an adverse effect on land value.

3.7 The ESFA’s offer to the Council is as detailed in confidential Appendix A to the 
report.  The offer is considered to potentially be at ‘undervalue’. 

The proposed land take for the 8 form entry secondary school site is 7.7.acres 
as shown at Appendix B to the report.

3.8 The sale price itself still needs to comply with normal and prudent commercial 
practices, including obtaining the view of a professionally qualified valuer.

‘Best consideration’ means achieving maximum ‘value’ from the disposal, not 
necessarily just maximum price.  Before disposing of any interest in land for a 
price which may be less than the best consideration reasonably obtainable, the 
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Consultant Valuer has to ensure that a realistic valuation of that interest is 
obtained, following the advice provided in the Technical Appendix to Circular 
06/2003. 

(a) The Council’s Consultant Valuer’s report is set out in confidential Appendix 
A, along with an outline of the Heads of Terms provisionally agreed with the 
ESFA (on behalf of the SoS), subject to internal approval of the ESFA, and  
the Council.

(b) The Consultant Valuer’s report identifies that, given the circumstances 
surrounding the site, including a lack of directly comparable transactions 
from which to refer to and to the particular terms agreed in this instance, it is 
appropriate to adopt a range of values that might apply that fully reflects the 
inherent uncertainty that exists in a valuation of this nature. It is the 
Consultant Valuer’s opinion that the financial offer received from the ESFA 
is potentially below the range of values that would be considered 
appropriate given normal circumstances. However, there are other elements 
of the offer received from the ESFA which should be considered when 
assessing the overall ‘value’ of the offer:

(c) One significant attraction of the ESFA bid is that completion is expected to 
take place shortly after outline planning consent is granted and the 
‘appropriation for planning purposes’ process is completed.  It is usually the 
case that, where terms have been agreed conditional upon the grant of 
planning permission, this is on the grant of detailed planning consent and 
not outline consent.  It could, potentially, take a significant period of time for 
detailed consent to be obtained, particularly as it is likely to be subject to a 
number of conditions for a new school project of the size and scale 
proposed.  The relative certainty of achieving a timely completion of the 
sale, i.e. upon the grant of outline consent and appropriation of the land for 
planning purposes (see para. 3.12 below) makes the offer from the ESFA 
extremely attractive from the Council’s position. It is impossible to 
accurately quantify this benefit in valuation terms, however it is the 
Consultant Valuer’s opinion that, in the wider market, landowners would 
ordinarily be prepared to accept a ‘discount’ in the sale price to reflect an 
earlier completion that is not subject to detailed approval, than might 
otherwise be the case.

(d) One of the terms agreed relates to a restrictive covenant to use the land for 
education/recreational purposes only. 

A ‘covenant’ is simply a promise made in a deed.  Land may be burdened 
by covenants which affect its use in some way, or may have the benefit of 
covenants which give the owner some control over what is done on its 
neighbouring land.  Covenants can therefore be very important to both the 
burdened and the benefiting land and may have a significant impact on land 
value, as in this case, the covenant preventing use other than for 
educational/recreational purposes may reduce the value of the burdened 
land but increase the value of the land which benefits from the covenant (as 
there is control over what can be done next door).
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As the covenant is for the benefit of the Council’s adjoining and retained 
landholding, it is the Head of Legal Services opinion that a restrictive 
covenant of this type would be difficult to challenge.  

(e) The other ‘value’ benefits of the proposed sale are set out in 3. 11 below.

3.9 The return from any disposal is to be maximised unless there are over-riding 
factors that take precedence over the receipt of capital.

3.10 The General Disposal Consent 2003 permits the Council to dispose of land at 
less than its market value, without the need to seek specific permission from 
the Secretary of State, provided that:

 the purpose for which the land is to be transferred is likely to contribute 
to the ‘promotion or improvement’ of the economic, social, or 
environmental well-being of the area; and

 the difference between the market value of the land and the actual price 
paid for the disposal (if any), is not more than £2,000,000.

The General Consent has been issued to provide local authorities autonomy to 
carry out their statutory duties and functions and to fulfil such other objectives 
as they consider to be necessary or desirable.  The General Consent does not 
require the Council to undertake a tendering process i.e. to market test a 
disposal.  However, when disposing of land at an under-value, the Council 
remains aware of the need to fulfil its fiduciary duty in a way which is 
accountable to local people.  The Council will not divest itself of valuable public 
assets, unless it is satisfied that the circumstances warrant such action.

Therefore, when considering the disposal of land at undervalue, Members 
should be mindful of the Council’s general fiduciary duties which need to be 
considered as a separate issue, regardless of whether the transaction falls 
within the strict terms of the General Consent.

3.11 In justifying a disposal of land at under-value, the Council will have regard to 
the following:

 what community benefits will be realised by the disposal;
 how the interests of local people will be better served by the disposal;
 the financial viability of the Council’s plans for the land;
 the State Aid implications of the disposal;
 the Council’s future plans for the land;
 the market value of the land and the difference between that and the 

proposed disposal value.



CABINET 
2 NOVEMBER 2017

Each of these points is addressed as follows:

(a) Community benefits and the interests of local people  

The Council has regard to its Corporate Plan 2013 - 2016 which sets out the 
Council’s vision to make Dartford ‘the place of quality and choice, a place 
where people choose to live, work and enjoy their leisure time’.

The principal components of the Corporate Plan’s vision relating to ‘the 
promotion or improvement’ of the economic, social, or environmental well-being 
of the area’ will be strong communities, a high quality natural and built 
environment and a prosperous local economy.

New development, an increase in the local birth rate and inward migration in 
the Borough are the key factors driving demand for a secondary school.  A new 
secondary school would support new communities setting down roots in the 
area and existing communities.

The consultation on the Stone Lodge Development Brief (23 July 2015) 
generated a very wide range of ideas from local people and organisations with 
suggestions put forward to include educational or children orientated uses as 
well as, specifically, a school.  Kent County Council (as education authority), in 
particular, expressed an interest in working with the Council to provide a 
secondary school on the site.  Additionally, KCC stated that it would be keen to 
explore the establishment of a school with a sports focus, with potential for the 
sharing of the sports facilities with the wider community. KCC is acting as a 
‘facilitator’ between the Council and the ESFA.

Having carefully considered the consultation responses to the Development 
Brief, Cabinet reconfirmed its determination that a significant proportion of the 
site be put to uses of community value rather than commercial development. It 
consequently resolved that a very high proportion of the Stone Lodge site – a 
minimum of 75% - be reserved for leisure, recreation and community uses Min. 
No.58 -22 October 2015].  The disposal of part of the land for the school, 
alongside the proposed leisure and recreational uses (see para 3.15) will 
ensure that this resolution is put into effect.

(b) Core Strategy Policy - Policy CS14 requires that sites of 20ha or more 
contribute at least 30% of the total site area to open space.  The emerging 
proposals for the Stone Lodge site as a whole will address this requirement.

Policy CS22 identifies this site for sport and recreational uses and one where 
centres of excellence for sport and recreational facilities would be encouraged.  
The intention to explore a sports focus for the school will address this element 
of the policy. The policy also states that where sport/recreational proposals on 
the Stone Lodge site are not in themselves financially viable, the Council will 
consider non-sporting development on part of the site to enable this provision.  
In this instance, the sale will generate a capital receipt which can be applied to 
enable viable planned leisure and community use on the site.  The proposal to 
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sell the land at under-value will not undermine the financial viability of the 
overall plans for the site.  

(c) State Aid - all land disposals need to comply with the European Commission's 
State Aid rules  When disposing of land ‘at less than best consideration’, 
depending on the nature of the transaction, the Council may be ‘subsidising’ 
the purchaser.  Where this occurs, the Council must ensure that the nature and 
amount of subsidy complies with the State Aid rules, particularly if there is no 
element of competition in the disposal process.  Failure to comply with the rules 
means that the aid is unlawful, and may result in the benefit, with interest, being 
recovered by the Member State (the UK) from the recipient.

It is possible that the terms agreed may amount to a 'subsidy’ to the SoS. 
However, for the reasons set out in paras.3.6 and 3.8 above, it is considered 
that any subsidy that may exist, complies with the State Aid rules.

(d) Market value of the land - The Consultant Valuer’s report in confidential 
Appendix A concludes that the financial offer received from the ESFA is, in the 
worst case scenario, below the level that might otherwise be anticipated if the 
site was offered for sale on the open market. However, given the other terms 
agreed, namely that the sale will only be conditional upon appropriation for 
planning and the grant of outline planning permission, and that the use of the 
land is to be restricted to education/recreational purposes only, it is entirely 
possible that the price achieved falls within an acceptable range that reflects 
market value as defined by the RICS Valuation – Global Standards 2017, 
considering the inherent uncertainty that must exist with a valuation of this 
nature and circumstance. In any event, it is considered that any ‘shortfall’ from 
market value is less than £2 million.

3.12 As the disposal to the SoS is proposed to be at an ‘under-value’ i.e. less than 
best consideration, other than by way of short term lease (less than 7 years), 
the Consultant’s Valuer’s report (in accordance with the Technical Appendix to 
the General Disposal Consent 2003) must be submitted to Cabinet for 
consideration.

3.13 As the Stone Lodge site consists of or forms part of an open space, on or 
around 5-12 November 2015, the Council advertised the proposed disposal of 
land in a local newspaper for two consecutive weeks. No objections were 
received.  There is no statutory requirement to re-advertise.

3.14 Appropriation of land for planning purposes

1. The land at Stone Lodge was acquired by the Council from the Secretary of 
State for Social Services pursuant to a conveyance dated 25 March 1972.  
Clause 2 of the conveyance included the following covenants by the Council, 
intended to benefit adjoining land which was then being retained by the 
Secretary of State:

a. not without the prior consent of the Vendor such consent not to be 
unreasonably withheld to use the land hereby conveyed other than for the 
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purposes for which the local authority have power to acquire lay out and 
provide suitable buildings and use of land contained in the Physical 
Training and Recreations Act 1937;

b. not to erect any building or structure of any kind on the land hereby 
conveyed without the prior consent in writing of the Vendor such consent 
not to be unreasonably withheld;

c. to erect and forever after to maintain a 6 feet chain link fence on all 
boundaries separating the property hereby conveyed from the said Stone 
House Hospital Farmhouse Farm Bungalow and two staff houses which are 
retained by the Vendor with a 3 feet opening in such fence to allow access 
to the said Stone House Hospital Farmhouse through the farmyard from 
London Road Stone.

2. By a deed dated 16 March 1993 made between the Secretary of State for 
Health and the Council, the covenants shown as a. and b. above were 
expressed to be released.  However, at the time of the purported release, the 
Secretary of State no longer owned the adjoining land which benefits from the 
covenants.  That land has been developed for housing and is now owned by a 
number of individual home owners.  

3. The Council’s proposals for the development of the site for a school, a rugby 
club, potentially other leisure or recreational uses and housing, would, in so far 
as the covenants remain enforceable, entail a breach of them.

4. The ESFA on behalf of the SoS as prospective purchaser of part of the site for 
the development of the new 8 form entry secondary school has raised the 
existence of the covenants as a concern and wishes to see them addressed.

5. Local authorities frequently use powers to appropriate land from one statutory 
purpose to another. One such instance is where land owned by a local authority 
is appropriated for planning purposes (Section 246(1) of the Town and Country 
Planning Act 1990 to include land which has been acquired under sections 226 
or 227 of the 1990 Act), when in the course of being prepared for sale and 
development with a view to effectively overriding private rights, subject of 
course to payment of compensation 

‘Planning purposes’ means an acquisition (or appropriation) which will facilitate 
the carrying out of development, re-development or improvement which is likely 
to contribute to the economic, social or environmental well-being of the area, or 
which is required in the interests of the proper planning of the area in which the 
land is situated.

Provided that land is validly appropriated for planning purposes, Section 203 of 
the Housing and Planning Act of 2016 may be engaged. Private rights are 
effectively overridden and converted into a claim for compensation. This has a 
two-fold benefit for the Council (or a purchaser from the Council). Firstly, the 
level of compensation for interference with rights or breach of restrictive 
covenant is assessed on the basis of the loss in value of the claimant's land as 
a consequence of the interference or breach of covenant rather than a claim for 
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equitable damages and secondly, a claimant cannot secure an injunction, their 
only remedy is a claim for compensation.

The appropriation procedure is subject to compliance with the detailed 
requirements of the legislation and the Council being satisfied that any 
interference with third party rights would be proportionate and justified by the 
public interest in enabling the development to proceed. As such, appropriation 
of land for planning purposes is very useful, but it is critical that the 
appropriation is validly made, otherwise the operation of Section 203 will not be 
triggered.

A further report on appropriation of the land for planning purposes will be 
presented to Cabinet in the New Year.

3.15 Other development proposals

A comprehensive masterplan is being prepared for the Stone Lodge site as a 
whole, with the school forming part of this overall plan.  It is proposed that the 
site will comprise of the school and associated outdoor space, a rugby facility, a 
significant element of open space and a small element of housing in two 
separate parcels.  This arrangement of uses will ensure that both the Core 
Strategy policy requirements and the Cabinet resolution of 22 October 2015 are 
met.

A major component of the proposals is the construction of a new rugby facility 
on the north-west corner of the site, completing the ‘sports hub’ of rugby, judo 
and bowls. This will consist of a new club house that includes local community 
space in the form of a lettable function room, changing rooms and ancillary 
spaces. The initial construction will include provision of one all-weather, floodlit 
pitch with space for a second pitch (currently precluded due to the existence of 
the overhead power lines), access and car parking, services infrastructure and 
perimeter fencing.

Design work is well under way with full details of the scheme to be incorporated 
into a hybrid planning application (see para 3.17 below) for the general site and 
commencement of construction of the rugby facility in spring 2018.

It is understood that subject to conclusion of the legalities on the school, the 
detailed design of this community facility will be quickly developed to enable 
opening of the school in autumn 2019.

Further work to design the layout and uses of the green space, its paths and 
facilities will be commissioned following public consultation on the overall 
masterplan. However, the initial proposals indicated on the Master Plan include 
paths for cycling and walking (linking into the relocated public right of way and 
future ‘green grid’ access), improved local car parking and provision of ‘trim 
trail’ or similar outdoors fitness equipment. As there are several ecologically 
sensitive areas on the site, this work will improve the ecological diversity and 
sustainability.
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3.16 Public consultation

At the time of writing this report, a public exhibition is being planned.  Although 
exact dates have yet to be set, it is anticipated that the exhibition will take place 
after this meeting.  Members however, will receive a presentation at the 
meeting.

3.17 Hybrid planning application

Individual components of proposed uses on the site are moving forward at a 
different pace.  In order to prevent delay to elements of the overall plan which 
are of particular benefit to the community, the masterplan is being prepared 
with differing levels of detail for different parts of the site.  It will, however, seek 
to provide sufficient certainty for the earlier parts of the scheme to move 
forward within an overall context for the site, including the general arrangement 
of uses on the site, traffic and pedestrian routes and green spaces.  

Following the preparation and consultation on the masterplan, it is proposed to 
submit a hybrid planning application which will comprise detailed designs for 
the rugby facility and associated playing pitches and outline proposals for the 
school, open space and housing elements of the scheme.  The outline 
proposals will be brought forward through reserved matters’ applications as the 
details of the site components are developed.  

4. Relationship to the Corporate Plan

To ensure that regeneration in Dartford is sustainable and of benefit to all of the 
Council’s communities.

5. Financial, legal, staffing and other administrative implications and risk 
assessments

Financial Implications As discussed in the exempt Appendix to 
the report

Legal Implications As discussed in the body of the report.
Public Sector Equality Duty This will be addressed as relevant in the 

building design stages 
Crime & Disorder Duty N/A
Staffing Implications None
A administrative Implications None
Risk Assessment As discussed in the body of the report

6. Appendix

Appendix A (Confidential Appendix) – Consultant Valuer’s Report &Terms 
proposed by the Education Skills & Funding Agency (on behalf of the Secretary 
of State for the Department of Communities and Local Government)
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Appendix B – Master Plan showing inter alia, the proposed 8 Form Entry 
Secondary School Boundary 
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